BULLETI N 93-4

TO Al'l Property/ Casualty Conpanies Witing Auto
Warranty Contracts

FROM A enn Poneroy, Comm ssioner

DATE: August 9, 1993

SUBJECT: Aut onobil e Warranty Contracts

The purpose of this bulletin is to provide property/casualty
conpani es the Department's interpretation of North Dakota
statutes, adm nistrative rules, and practices involving

aut onobi l e warranty contracts includi ng nechani cal

br eakdown/ service contracts. This bulletin was pronpted by
guestions surroundi ng the grow ng nunber of "adm nistrator
obligor" contracts used by auto dealers to address tax
inplications resulting froman Internal Revenue Service

i nterpretation.

The follow ng contracts are the scope of this bulletin:

1. Contracts issued by the manufacturer or dealer (generally at
the point of auto sale), including those assigned to or
i ssued as "adm ni strator obligor" contracts.

2. Contracts between the insurance/warranty conpany and the
dealer normally referred to as a "contractual
[iability" or "reinbursenent”™ contract.

3. Contracts between the insurance/warranty insurance conpany
sold directly to a consuner (nmay or nmay not have a
third-party adm nistrator (TPA) involved and does not
i nvol ve a dealer).

Though there have been no questions that the contracts identified
in Nos. 2 and 3 above are contracts of insurance over which the
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Department has regul atory authority, the Departnent has received
guestions relative to interpretation of contracts identified in
No. 1. These contracts are di scussed bel ow

N.D.C.C. 8 26.1-40-18 states:

An autonobil e warranty i ssued by anyone other than the
aut onobi | e manufacturer or dealer is a
contract of insurance and all warranties nust
be on a contract form prescribed or approved
by the conm ssioner.

Under this statute, warranty contracts between the autonobile
deal er and the consumers are generally not deened to be insurance
contracts. However, if a dealer uses an "adm nistrator obligor"
contract which makes a third party the obligor, or if the
contract is assigned to a third party, the contract would be
deened a contract of insurance by the Departnent. Therefore,
since these "adm nistrator obligor” contracts are contracts of

i nsurance, they are subject to regulation by the Insurance
Departnment. This would include review of the activity invol ved
of both the dealer and the adm nistrator in the transaction. To
conply with North Dakota law, all contracts involving the

adm ni strator, the dealer, and the consumer nust first be
submtted to the I nsurance Department for approval, including
rates charged and fornms issued to the consuner. For purposes of
this bulletin, "consuner"” neans the purchaser of a vehicle other
than a deal er.

N.D.C.C. 8§ 26.1-40-18 does not provide a specific definition for

"manuf acturer”. The Departnent has interpreted "manufacturer” to
mean the entity responsible for the manufacturing, sales,
mar keti ng, and distribution of an autonobile. "Manufacturer”

woul d not include an insurance conpany even though it nmay be a
subsi diary of an autonobile manufacturer.

Any conpany offering autonobile warranty insurance in this state
must hold a Certificate of Authority to engage in the business of
i nsurance fromthe State of North Dakota and nust conply with al
| aws applicable to i nsurance conpani es including the m nimum
capital and surplus requirenents. |In addition, such conpanies
must also file with the Comm ssioner a cash surety bond in the
sum of $100, 000 on the form prescribed by the Conm ssioner
pursuant to N.D.C. C. § 26. 1-40-20.

Based on the interpretations contained in this bulletin, the
foll owi ng requirenents shall apply:
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1. Any person or entity which has issued or proposes to issue
an "adm ni strator obligor" contract based on the
assunption that such contracts are not required to be
filed with the Insurance Conmm ssioner's office prior to
use must i mredi ately discontinue issuing or offering
such contracts.

2. Any "adm ni strator obligor" contracts issued and in effect
whi ch were not approved by the Comm ssioner's office
prior to issuance nust be anended to the "deal er
obligor" format by endorsenent by Novenber 1, 1993.

3. Any person or entity desirous of offering for sale the
"adm ni strator obligor"” contracts in the future nust,
prior to offering such insurance contracts for sale,
file with the Departnent for the approval of the
conpl ete programincluding rates charged to the
consumer and forns issued to the consuner.

Any person or entity found not to be in conpliance with North
Dakota | aw, including the requirenents set out above, may be
subj ect to adm nistrative action.
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